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24 December 2020 
 
Dear Edward, 
 
THE AGRICULTURAL PRODUCTS, FOOD AND DRINK (AMENDMENT) (EU EXIT) 
REGULATIONS 2020 

 
EU EXIT LEGISLATION – PROTOCOL WITH SCOTTISH PARLIAMENT 

 
I am writing in relation to the protocol on obtaining the approval of the Scottish Parliament to 
the exercise of powers by UK Ministers under the European Union (Withdrawal) Act 2018 in 
relation to proposals within the legislative competence of the Scottish Parliament. 

 
As you know, the Cabinet Secretary for Government Business and Constitutional Relations, 
Michael Russell MSP, wrote to the Conveners of the Finance & Constitution and Delegated 
Powers and Legislative Reform Committees on 11 September 2018 setting out the Scottish 

Government’s views on EU withdrawal. That letter also said that we must respond to the UK 
Government’s preparations for a No-Deal scenario as best we can, despite the inevitable 
widespread damage and disruption that would cause. It is our unwelcome responsibility to 
ensure that devolved law continues to function on and after EU withdrawal.  

 
Scottish Government officials have been informed that the UK Government intend to lay the 
Agricultural Products, Food and Drink (Amendment) (EU Exit) Regulations 2020 on 29 
December, under the made affirmative procedure. These regulations are to provide interim 

protection of third country Geographical Indications (GI) and traditional wine terms agreed in 
continuity trade agreements between the UK and third countries, but which have not yet 
been ratified. These are termed here as “bridging arrangements”. 
 

This instrument also includes some other minor amendments which need to enter in to force 
at the end of the transition period, including on wine import certifications, US wine names of 
origin; the importing of organic food and feed, ongoing protection of US and Mexican product 
designations, the functionality of retained spirits drinks regulations and adding a new class of 

GI to support the UK-Japan trade agreement.  
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The UK Government’s position is that this SI relates to reserved matters  and has not written 
to request the consent of Scottish Ministers to the Agricultural Products, Food and Drink 
(Amendment) (EU Exit) Regulations 2020. We are therefore not in a position to notify the 
Scottish Parliament under the agreed protocol.   

 
Officials are in agreement with the UK Government that these amendments relating to spirits 
and wines are reserved, as they relate to intellectual property and import/export. However, 
the Scottish Government’s position is that those amendments which relate to organics are to 

provisions that relate to devolved matters, as set out below.  
 
The UK Government consider these are reserved under Schedule 5, Part II, section C5 – 
Import/Export Control. However there are relevant exceptions to this reservation, namely the 

prohibition and regulation of the movement into and out of Scotland of food, animals, animal 
products, plants and plant products for the purposes of observing and implementing 
obligations under the Common Agricultural Policy (“CAP”). The Scottish Government’s 
position is that the EU organics legislation is devolved and that the amendments made in this 

SI to organics provisions are devolved. 
 
As noted in previous advice on proposed regulations to fix deficiencies in the organics 
legislation (AG/08, AG-TF/02, AG/02, AG/15, AG/25 and CMO/17), the development of 

policy on organics has been aligned to date between Defra and the devolved 
administrations. There are economic and practical benefits to that continuing, particularly 
should we leave the EU without a deal in place, and the proposed regulations permit a 
regime on a UK wide basis to address that scenario. 

 
The effect of the amendments in this SI relating to organics provisions is consistent with 
Scottish Government policy, however the Scottish Government’s position is that our consent 
should be sought to these amendments as they relate to devolved matters. 

 
It is crucial that we ensure devolved interests are respected and we will continue to press our 
position with the UK Government in relation to the Agricultural Products, Food and Drink 
(Amendment) (EU Exit) Regulations 2020.  In the meantime, and in the spirit of being open 

and transparent with you in relation to our preparations for the end of the implementation 
period, I attach details of the proposed Agricultural Products, Food and Drink (Amendment) 
(EU Exit) Regulations 2020 for your consideration. 
 

I am copying this letter to the Convener of the Delegated Powers and Law Reform Committee.  
 
I look forward to hearing from you in due course. 
 

 
 
 
 
 

 
BEN MACPHERSON 
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